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Minimizing Your Legal 
Risks

MARTHA RAYMOND

ASSOCIATE VICE PRESIDENT RISK, CLAIMS & INSURANCE

PROVIDENCE HEALTH & SERVICES
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Risk According to Specialty
New England Journal of Medicine (Jena et al) August 2011

Likelihood of MD being sued by age 65: 

•75% for low risk specialities 

•90% for high-risk specialties

•19% of claims results in indemnity 
payments
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Highest Claims Frequency By Provider Type 
2003-2012
Parikh PD. Personal communication. December 3, 2013).

•Internists had the highest number of closed claims (22% resulted in an indemnity payment) 

•OBGYNs reported the highest number of paid claims 

•Neurosurgeons experienced the highest average indemnity payment: $439,146

4

Where are you most likely to be sued?Where are you most likely to be sued?Where are you most likely to be sued?Where are you most likely to be sued?
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Where are the largest verdicts?
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SURVEY DATA ON POTENTIAL 
JURORS
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� Surveys on the Go Smartphone application 

on  April 7-9, 2014

� 864 national respondents

� Margin of error +/- 3.3% at 95th percent 

confidence interval

� Data weighted by gender, age, ethnicity and 

education to represent national and state 

census data

Do Not Point Fingers
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When there are multiple defendants  blaming 
each other for a bad outcome, most jurors said it 
would have no effect.

But when there is an effect, it is FOUR times 
more likely to help the plaintiff

HOW JURORS FEEL ABOUT 
LAWSUITS

72% assume court system has a way to “throw out” meritless lawsuits

72% said if a case makes it to the courtroom, they assume plaintiff’s side has 
merit 

64% agreed they would give money to pay for plaintiff’s medical bills – even if 
they didn’t believe defendant was at fault

46% admit sympathy would affect attitudes – even if a judge tells them it 
shouldn’t

38% would decide a case based not on the law, but instead on what they 
believe is fair
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The Large Verdict Trends
Sepsis

◦ Multiple amputations; quadriplegia, short bowel syndrome; death

◦ Suicide

◦ After leaving the ED or with pain meds

◦ Epidural abscesses

◦ Quadriplegia

◦ Aortic aneurysm

Oregon Law – Statute of Limitations

An action to recover damages for injuries to the person arising from any medical, surgical or 
dental treatment, omission or operation shall be commenced within two years from the date 
when the injury is first discovered or in the exercise of reasonable care should have been 
discovered. However, notwithstanding the provisions of ORS 12.160, every such action shall be 
commenced within five years from the date of the treatment, omission or operation upon which 
the action is based or, if there has been no action commenced within five years because of 
fraud, deceit or misleading representation, then within two years from the date such fraud, 
deceit or misleading representation is discovered or in the exercise of reasonable care should 
have been discovered.

ORS 2.12.110

Oregon Law – Wrongful Death Limitation

The action shall be commenced within three years after the injury causing the death of the 
decedent is discovered or reasonably should have been discovered by the decedent, by the 
personal representative or by a person for whose benefit the action may be brought under this 
section if that person is not the wrongdoer. In no case may an action be commenced later than 
the earliest of:

(a) Three years after the death of the decedent; or

(b) The time allowed in a specific statute of repose
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Claims for Malpractice
Provider held to reasonable care standard:

The jury must determine whether the medical provider used the care, skill and diligence that 
similar providers in good standing in like communities would have exercised in treating the 
plaintiff. Put another way, did the provider act within the standard of care

Expert testimony is required: 

In most charges of negligence against medical providers, expert testimony is required to 
establish the reasonable practice or standard of care. The conduct of the provider is adjudged 
by this standard. Without such expert testimony a plaintiff cannot prove negligence. The reason 
for this rule is that what is reasonable conduct for a professional is ordinarily not within the 
knowledge of the usual jury.

The “standard of care” can vary.  However, it is 
typically a version of “what a reasonable and 
prudent practitioner would do under the same or 
similar circumstances, in the same or a similar 
community.”

Expert testimony is required and the type of expert 
is fact dependent.   A family practitioner cannot 
testify about the standard of care for the cardiac 
surgeon who replaces a heart valve.

Determining Standard of Care:

14

Other Malpractice Laws
A poor outcome ≠ liability:

It it well settled that a physician or dentist is not a warrantor of cures.  If a provider reasonable 
care and skill, she is not liable for an error of judgment or a known risk.

Joint Liability:

Oregon has joint liability if a party is determined to be 25% or more at fault for the plaintiff’s 
injuries.

Damages Cap:

There is a $500,000 camp on non-economic damages (pain and suffering) in wrongful death 
cases.  
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Informed Consent
1) In order to obtain the informed consent of a patient, a physician assistant shall explain the following:

(a) In general terms the procedure or treatment to be undertaken;

(b) That there may be alternative procedures or methods of treatment, if any; and

(c) That there are risks, if any, to the procedure or treatment.

(2) After giving the explanation specified in subsection (1) of this section, physician assistant shall ask 
the patient if the patient wants a more detailed explanation. If the patient requests further 
explanation, physician assistant shall disclose in substantial detail the procedure, the viable 
alternatives and the material risks unless to do so would be materially detrimental to the patient. In 
determining that further explanation would be materially detrimental physician assistant shall give due 
consideration to the standards of practice of reasonable medical practitioners in a similar community 
under similar circumstances.

ORS 677.097

Complaint

Expert reviews

Service

Informal 

discovery

Pleadings

Formal discovery

Requests for production

Depositions

Requests for admission

Investigation

Interviews

Surveillance

Rule 21 motions

Motion for summary 

judgment

30 days to 

respond

Settlement

Trial

Anatomy of a Lawsuit

Answer

What Leads to a Claim or Lawsuit

•Bad/Unexpected Outcome 

•Patient emotions – anger, guilt

•Unreasonable expectations of medicine and life

• Coincidence = Causation 

•Mistrust

•Our ability to save the lives of very sick people
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Why People Sue:

Unresolved Emotion

Compensation

Preventing Further Injuries

Accountability/Justice

Uncovering What “Really” 
Happened

Punishing Wrongdoers

19

Common Common Common Common Causes of Causes of Causes of Causes of LitigationLitigationLitigationLitigation

Lack of critical thought

Poor communication among providers

Lack of preparation for emergency events

Lack of adequate informed consent

Medication errors

Offhand, cavalier comments by providers

Failure to follow chain of command

Lack of disclosure/discussion following unanticipated outcome

20

I’m sorry vs. an apology
“I’m sorry for what has happened to you” is always appropriate

“I’m sorry for what I did to you” is appropriate only when unanticipated outcome 
due to clear-cut error or system failure

Do not blame “the system” or colleagues
◦ “The lab always does this…”

Be careful of apologies that include “buts”
◦ “I’m sorry, but if the oncologist had only told me about your…”

Be available to discuss and answer what you can about why.

◦ Most patients want to know why it happened and how it will be prevented from 
happening again
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What Issues Lead to Lawsuits

Proficiency – the more you do something - the better 

prepared you are for emergencies - L&D, surgeries

Inattention – e.g. test result follow up in ED

Communication – family, patient, providers

Diagnosing bias – prior diagnosis, obesity, age, frequent 

visitors, substance abusers

Gradual changes in patient status - deterioration

Pain Management

Federal data: Drug overdose deaths have risen for 11th straight year; most 
fatalities stemming from prescription medication. 

In 2010, 38,329 people died of drug overdoses, up from 37,004 deaths in 2009, 
according to CDC and Prevention's National Center for Health Statistics. 

Providers need to be vigilant to make sure  patient is not abusing prescription, 
not selling drugs and not overusing.

Inquire about past drug use- recent and lifetime, type and amout of 
substances

Provider should fully discuss concerns with patient

23

Pain Management- Case Example
•Patient Taking Prescription Drugs Attempts Suicide

•Psychiatrist prescribed antidepressants

•Orthopedist prescribed narcotics

•Neither knew about the other

When a patient suffers an injury as a result of a prescribed medication, questions 
will always arise as to whether the medications were needed, whether a proper 

history and physical examination was conducted, or whether the physician 
properly documented the encounter

24
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How do you avoid lawsuits

•Your relationship with your patients. 

•Build trust

•Empathize

•Communication

•Care instructions

•Informed Consent

•Realistic Expectations

When do patients trust their providers
•Shown respect.

•Provider showed genuine concern for health & emotional wellbeing.

•Felt listened to.

•Family members involved.

•Questions answered.

•Sufficient time spent with provider.

•Things explained satisfactorily.

How Important is Communication
80% of what doctors tell patients is forgotten as soon as they leave the office.

50% of what is recalled by patients is incorrect.

18% to 45% of patients are unable to recall major risks  of treatment.

44% of patients don't know the nature of their operation.

60% to 68% of patients don't read or understand information in a consent form.
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What is the perspective of the patient?

29

4-Habits Model of Medical Interviewing
1. Invest in the beginning (create rapport-trust, elicit patient 

concerns, plan the visit with the patient)

2. Elicit patient’s perspective (solicit pt’s ideas-requests-impact on 
life)

3. Demonstrate empathy (accept pt’s emotions, demonstrate 
empathy verbally/nonverbally, awareness of your own reactions)

4. Invest in the end (provide dx info., education, involve pt in 
decision-marking)

30
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Before the Exam or 
Start of Day

Anticipate labs/tests needed, work with staff to 
obtain ahead of time.

Review last two chart notes, reason for 
referral/visit.

Patients appreciate preparation and continuity.

If referral, know how and why referral made.

31

Upon Entering Room 
Start  with End in Mind

Ask patient about their immediate concerns.

Ask what has transpired since last seen- ED visits, exams by 
other providers?

“How can I be most helpful to you today?”

“What do you hope to accomplish from your visit today?”

“What do you believe to be the problem?”

“What questions do you have?”

32

Quickly Establish Game Plan for Visit

You now know patient’s expectations and how best to achieve your mutual 
goals in the time available.

“I want to make sure we can do justice to the most important issues first.  Let’s 
focus on 2-3 things today to get a solid plan.”

“In our next visit, we can address other issues/questions. Let’s schedule it 
now.”

By end of visit: “Did we address all your questions/concerns?”

33
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Missed Follow-Up & Missed 
Appointments

34

May 2013 survey of 723 patient care sites by The 
Doctors Company, a medical liability insurer:

53% of respondents said referrals and scheduling 
follow-up appointments were their top risk-
management problems. 

Failure to contact patients after missed 
appointments and a lack of tracking to ensure 
appropriate follow-up care was completed were 
cited as the most frequent risk-management 
issues.

Informed Consent – Setting Realistic 
Expectations 

Realistic Discussion of:

Nature of Procedure

How often do the risks happen

Make the numbers and the nature of the risks 

understandable  

Risk and benefit of alternatives or no treatment

Urge inclusion of family member or friend

Don’t rely on forms

After the discussion

Document Document Document Document conversation conversation conversation conversation 

list particular risks list particular risks list particular risks list particular risks discussed discussed discussed discussed 

list a patient questionslist a patient questionslist a patient questionslist a patient questions

confirm patient’s understandingconfirm patient’s understandingconfirm patient’s understandingconfirm patient’s understanding

Patient is biased toward having the Patient is biased toward having the Patient is biased toward having the Patient is biased toward having the 

procedure..procedure..procedure..procedure..
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Informed Refusal

Discussion & Written Documentation Include:

•Need for/benefit of treatment

•Risk to life or health

•Alternative treatments 

•Evidence when a simple or complex procedure is recommended 

•Patient’s reasons against it

•Treatment may be life-sustaining but patient or representative has authority to refuse

37

Doesn’t lead to lawsuits, but can be the 
decisive evidence for the jury.

Thought process for diagnosis

Communications with other providers

Demonstrate critical, analytical thinking 
and you show caring

Documentation

The plaintiff’s attorney will create a story that is 
probably not accurate, but without thorough charting 
you will have trouble refuting the story the attorney 
has created.
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XX is a 33-year-old gentleman complaining of a less than 24 hour history of muscle aches, sore throat, gradual 
onset of a frontal headache; no associated numbness or weakness, subjective fever.  Patient states he vomited 
non-bilious, non-bloody emesis 3 - 4 times this evening.  No abdominal pain or diarrhea. No melena or 
hematochezia. He notes no ear pain, no lightheadedness or dizziness. He states that he has not had chest pain.  
There has been no productive cough, no shortness of breath or pleuritic pain. 

Review of systems: All other systems are negative. The patient states 2 weeks ago he got back from a 3-week 
trip to Africa for which he received 3 vaccinations and took antimalarial medication prior to his departure and 
throughout his stay in Africa.

Emergency department course and clinical decision making:  XX presents today complaining of fevers, myalgias, 
sore throat and a mild headache that started this evening. I did review the electronic medical records as well as 
the nurses’ notes. On exam I see some evidence of some cobblestoning in the posterior oropharynx with a thin 
clear discharge, likely is related to some postnasal drip.  Otherwise, he has an unremarkable physical exam.  He 
does not have a distended abdomen, nor tenderness on abdominal exam.  His presentation is not consistent 
with a bowel obstruction. While he does complain of headache, this was of a mild onset and mild severity and 
at this point, this is not consistent with meningitis, encephalitis, TIA, stroke, subarachnoid hemorrhage, amongst 
other etiologies I have also considered. 

Treatment:  The patient was given 1 dose of IV morphine, 4 mg times 1, 30 mg of IV Toradol, a liter of normal 
saline and 4 mg of Zofran. He symptomatically felt better after this. I have considered other etiologies including 
sepsis, bacteremia, pneumonia, influenza, appendicitis, cholecystitis, pyelonephritis, amongst others. At this 
point, however, I think his presentation is consistent with a viral syndrome. The patient is appropriate for 
conservative management and symptomatic control. He will take Motrin and Tylenol for aches and fever 
control. He is to push oral fluids and I am going to prescribe him some Phenergan to help keep his nausea under 
control, although has not had any vomiting here . The patient will follow up with his PCP on-call in 2-3 days. The 
patient, and his family, feel comfortable with the patient being discharged home at this time. They understand 
the return precautions and the discharge plan.

What happened?
18 hours later – IK was in the ED with petechia, hypotension, and multi-organ 
failure – he is now a quadruple amputee.

meningococcemia

The plaintiff’s attorney dismissed the case a month before trial because she 
could not find an expert to say the standard of care was violated.  Every expert 
cited the ED physician’s note.  

Three other cases involving rapid onset sepsis were settled because it looked like 
the practitioners weren’t paying attention.

Don’t

Make biased or subjective comments 
about the patient

Fail to document patient follow up 
efforts

Point fingers at co-workers or staff

Mention Risk Management or UORs

Make rote entries
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Items to Include
Current problem list with review/resolution

Current List of Medications

Complaints in the patient’s own words

Document that you reviewed  test results, reports from consultants 
and referrals

Patient follow up efforts

• Rote entries such as same care plan every shift, 

repetitive entries, imprecise or non-applicable 

selection

• Cutting & Pasting

• Blank fields or boxes

•Changes in drop down menus

Electronic Medical Records

44

Downsides of Electronic Records

Loss of eye contact or personal touch with patient 
◦ Distracted making EMR entries 

◦ Patient rapport

Auto-fills and Drop Downs
◦ Amputee who extremities are noted as normal

◦ Updates change choices

Cut and Paste
◦ Credibility

◦ Errors

The Printed Record
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Copy-&-Paste
Sloppy & Paste

Avoid copy and paste from another’s note without attribution.

Avoid wholesale inclusion of information readily available 
elsewhere in the EHR.

Overuse of copy and paste creates questionable credibility 
regarding your care.

High-risk copy and paste examples:

◦ Patient on day 2 of antibiotics for five straight days

◦ Patient who remained ‘28 weeks pregnant’ in January, February 
and October

46

The over use of copy and paste
To see how much information in patient records came from copying, 
Cleveland Clinic examined 2,068 electronic patient progress reports 
created by 62 residents and 11 attending physicians in the intensive 
care unit.

Using plagiarism-detection software, the researchers analyzed five 
month’s worth of progress notes for 135 patients.  They found that 
82% of residents’ notes and 74% of attendings’ notes  included 20% 
or more copied material from previous encounters.  

Copy and paste may be considered fraudfraudfraudfraud

The New York Times reported that the federal government’s $27 billion 
program to encourage EHR use in practices and hospitals may have 
suffered “hundreds of millions of dollars” of fraudulent activity.

The OIG points the finger at “cloning” – the copy-and-paste function 
used in most EHR systems  “…inappropriate copy-pasting could facilitate 
attempts to inflate claims and duplicate or create fraudulent claims,” the 
report stated. 
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Some fun with Dragon
MS Lopez is single and she is a copier for Xerox

From an operation report:  After the oncoming car wreck the gas was evacuated and the remaining 

ports were removed

…a very pleasant 84 year old gentleman whom we are seeing for help and evaluation of a recent 

stroke manifested by thoughtfulness

I consulted with Dr. Ron Wolff-Parkinson-White

Apparently she used some medical marijuana and she says she has never done this before.  She 

smoked it from a ball in her.  She says she was with her son and then she went to work on something 

in another room.  She is a murmur what happened and the next thing she knew she was standing on 

the phone in her hand.  

Be Aware of Electronic Foot Prints

Also known as metadata or the data behind the data.

Audit trail now routinely requested to find out who was in 
the record, for how long and what changes were made.

With the EMR, timing of test results will be documented and 
when they were acted upon.

50

Patient Hand-Offs

Leading Cause of Sentinel Events/Near Misses/Medical 
Errors per Joint Commission in 2012

Often occur at critical times

Communication involving  PVP is key in terms of 
roles/responsibilities

Patient/family needs to understand varying roles of 
providers

51
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Hand-Off Risks

•Key information unknown or not passed on

• Potentially negative trends

•High volume of information from multitude of sources, scanned 
medical records, parallel EMR’s

•Lack of standardization of processes 

•Pending test results at time of hand-off

52

Case Example- Poor Hand-Off at 
Discharge to PCP

61-year old woman hospitalized for abdominal pain.  Lesion 

found in spleen. Resection revealed abscess with MRSA. 
Infectious disease specialist recommended 4-week course of 

vancomycin.

Patient transferred to rehab. In the interim, testing showed 
subacute endocarditis- report not conveyed following 

discharge. 

With incomplete information PCP stopped vancomycin due to 

IV access problems. Patient developed spinal abscess & 
paralysis.

53

Handoff Communications 
Using Checklists:

Standardized checklist for each type of handoff: 

•Include major diagnosis; 

•Recent procedures; 

•Medications; 

•Names & numbers for all preceding caregivers; 

•Who received the patient as a handoff; 

•All pending laboratory results/imaging studies, with contact information. 
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What Is E-Discovery?

Litigation requests of any & all electronic documents 
including:

◦ E-mail

◦ Instant Messaging Chats & Texting

◦ Social Networking

◦ Policys and Procedures

55

Your Personal Notes & Facebook

All of your personal and social media information is  
discoverable if remotely patient-related and could be used 
as evidence at trial. 

56

Facebook Page of Nurse

57
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Text Turned Over During Discovery
Your Impression of This Witness?
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If you get sued or think you may be sued

Contact you health care liability insurer immediately

Do not talk to any of the other care providers involved, call your 
attorney, talk to your spouse

Do not write notes or a timeline unless asked to by your attorney

Do not take the filing of the lawsuit personally, most cases don’t 
have merit

Try not to think about it – lawsuits take a long time to resolve
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Questions?
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Thank you for your time


